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EXHIBIT 
MEMORANDUM FOR THE ATTORNEY GENERAL 
Re: Legal Authority for Recent Covert Armg Transfers to fran 





This memorandum responds to your request for a summary of 
the legal authorities affecting the recently disclosed arms 
transfers to Iran. Because the exact details of the transfers 
have apparently not completely transpired, this memorandum will; 
provide a general framework for analysis, with references only Co 
the basic facts that have already emerged. Although this 
memorandum does not deal with questions arising from the handling 
of the monies that Iran paid for the arms in question, the 
operation in which weapons were sold to Iran appears in other 
respects to have been lawful. 


I. General Authority for Armg Transfers to Iran 


As you know, there are numerous statutes that regulate the 
export of weapons. he principal statutes directly affecting 
trangfers by the govérnment are the Foseign Assistance Act of 
1961° and the Arms Export Control Act. Although’ both statutes 
establish substantially comprehensive regulatory schemes in the 
areas of pape’ | assistance and military sales, they do not 
purport to constitute| the sole and exclusive authority under 
which the executive branch may transfer weapons to foreign 
nations. (Phas, the limitations that the Foreign Assistance Act 
and Arms Export Control Act impose on arms transfers appiy only 
to transfers undertaken pursuant to those Statutes.| If the sales 
to Iran were accomplished under other authorities, as we believe 





1 Codified, as amended, in relevant part at 22 U.S.C. 2311] et 
E90 < 


. Codified, as amended, in relevant part at 22 U.S.C. e351 et 
seg. ‘, 
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they were, these restrictions would not apply. 


Consistent with the President's constitutional a 
responsibilities for conducting the foreign policy of the nation, ° 
Congress has recognized that the executive has considerable 
d\scretion to use government resources for a variety of 
activities not specifically esuthorized by statute. Most 
conspicuously for present purposes, section 101 of the National 
Security Act of 1947~ assigna certain functions to the National 
Security Council, but expressly acknowledges that that entity may 
"perform{] such other functions as the,President may direct.* 
Similarly, section 102 of the same Act” assigns certain functions 
to the Central Intelligence Agency, while authorizing that Agency 
"to perform such other functions and duties related to 
intelligence affecting the national security as the National 
Security Council may from time to time direct." We believe that 
these two provisions may be relied on to support a wide range of 
foreign covert activities not otherwise forbidden by law. 


The authorities exercised by the NSC end the CIA include the 
Giscretion to transfer arms to foreign recipients in the course 
of intelligence or intelligence-related activities. Congress 
recently confirmed the existence of such authority in section 408 
of the [Intelligence Authorization Act for Fiscel Year 1986, Pub. 
L. No. 99-169, $9 Stat. 1002, 1006 (1985). That provision 
provides in relevant part: 


Sec. 403. (a)(1) During fiseal year 1986, 
the transfer of a defense article or defense 
Service exceeding $1,000,000 in value by an 
intelligence agency te @ recipient outside 
that agency shall be considered a significant 


3 It should be noted tha; the Department of State’and the 
Department of Justice h@ve both taken the position, long before 
‘the operation at issue in this memorandum, that arms may be 
transferred to foreign countries outside the context of the Arms 
Export Control Act. See'Memorandum of Law on Legal Authority for 
the Transfer of Arms Incidental to Intelligence Collection, by 
David R. Robinson, Legal Adviser, Department of State: Letter 
from William French Smith to William J. Casey (Oct. §, 1981). 


4 For a detailed discussion of the President's constitutional 


powers and responsiblities, as they relate to the [ran operation, 
see our memorandum on section 501(b) of the National Security 


Act. | 
3 Codified as amended at 50 U.S.C. 402. 


© codified as amended at 50 U.S.C. 403. ra 
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anticipated intelligence activity for the 
purpose of section 501 of the National 
Security Act of 1947. 

| (2) Paragraph (1) does not apply if-- 

a. (A) the transfer is being made to a 

.. department, agency, or other entity of the 

; United States (so long as there will not be a 
subsequent retransfer of the defense articles 
or defense services outside the United States 
Government in conjunction with an 
intelligence or intelligence-related 
activity); or 
(B) the transfer-- 
| i) is being made pursuant to 

suthorities contained in part If of the 
Foreign Assistance Act of 1961, the Arms 
Export Control Act, title 10 of the United 
States Code (including a law enacted pursuant 
to section 7307(b)(1) of that title), or the 
Pederal Property and Administrative Services 
Act of 1949, and 


(ii) is not being made in conjunction 5 
with an intelligence or intelligence-related 
activity. 


(3) An intelligence agency may not transfer 
any defense article or defense services 
outside the agency in conjunction with any 
intelligence or intelligence-related activity 
for which funds were denied by the Congress. 
(b) As used in this section-- 
(1) the term “intelligence agency” means 
any department, agency or other entity of the 
United States involved in intelligence or 
intelligence-related activities; 
4 
"y e 
This provision, which was made a permanent part of the National 
Security Act (new section §03) by the Intelligence Authorization 
Act for Fiscal Year 1987, wes primarily intended to limit the 
executive's discretionito transfer arms in the course of 
intelligence-related activities. Its present significance, 
however, Lies in its unambiguous recognition that the executive 
possesses such discretion apart from the Foreign Assistance Ac: 
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and the Arms Export Control Act.” Assuming that the arms 
transferred to Ifan were sold to that country at a legally 
justified price,” the language of sections 101 and 102 of the 
National Security Act is broad enough to encompass the kind of 
@iscretion whose existence is manifestly implied in section 403 
of the Intelligence Authorization Act. It follows that the NSC 
and/or the CZA had authority to arrange for the sale of arms to 
Iran as part of an intelligence or intelligence-related 
operation, subject to such other restrictions as Congress may 
have imposed by law. The remainder of thig memorandum discusses 


the acplicability of such restrictions. 


7 mecause subsection (a)(2) states that subsection (a)(1) does 
not apply to transfers made purauant to authorities contained in 
the Poreign Assistance Act or the Arms Export Control Act, the 
Clear implication is that the restriction in subsection (a) (1) 
applies to transfers made pursuant to some other authority. 


The same implication can be drawn from other congressional 
actions that have imposed restrictions on covert arms transfers 
without suggesting that such transfers were subject to existing 
restrictions under the Foreign Assistance Act or the Arms Expor\ 
Control Act. For example, a provision was enacted in 1974 : 
precluding funding for military assistance to Laos outside the 
confines of the Foreign Assistance Act and the arms Export 
Control Act. See Pub.-L. No. 93-559, sec. 12, 88 Stat. 1798 
(1974) (repealed by Pub. L. No. 97-113, title VII, sec. 
734(a)(1), 95 Stat. 1560 (1981)). 


8 Our point here is that the charters of the CIA and NSC appear 
to recognize that those entities may use their facilities to 
arrange an arms sale to fran. Whether these or other 
governmental agencies would be authorized to spend the sums of 
money necessary to procure and give arms to fran is a distinct 
question, which need not be addressed at this time. 


Because we have not seen the classified Schedule 6f 
Authorizations referred to in section 102 of the Intelligence 
Authorization Act for, Fiscal Year 1986 or the similar schedule 
referred to in the FP¥Y:198S authorization legislation, we do not 
know whether anything’\in those schedules would affece the issues 
addressed in this memorandum. 


This memorandum does not address the legal questions that may 
arise from arms having been sold to [Iran at prices higher than 
the prices at which they were made available to the CIA or NSC. 


3 Whether the ultimate source of this discretion is the 
President’s inherent constitutional authority in foreign affairs, 
or the cited statutes, or some other statute, is a question that 
need not be resolved. The crucial point is that section 403 of 
the Intelligence Authorization Act clearly recognizes the 
existence of the authority, whatever its source. a 


é 


| Tz. Section $0} of the Nationa) Security Act 

‘ b 

‘- Under section 403 of che Intelligence Authorization Act for 
Fiscal Year 1986 (which has now been made permanent as nev 
sectiron $03 of, phe National Security Act), an arms transfer by 
either the NSC” or the CIA exceeding $1 million in value is 
subject to the congressional gyersight provisions of Section 501 
of the National Security Act. We have prepared & sepsrate 
memorandum in which we concluded that the requirements of section 
S0l were satisfied as to the recent arms shipments to fran. We 
will not repeat that discussion here. 


III. The Hughes-Ryan Amendment 


The so-called Hughes-Ryan Amendment, section 662 of the 
Poreign Assistance Act, (codified as amended at 22 U.S.C. 2422), 


provides in its present form: 


) 
19 The NSC clearly falls within the definition of an intelligence 
agency given in section 403(b)(1) of the Intelligence 
Authorization Act: “any department, agency or other entity of 
the United States involved in intelligence or intelligence- 
related activities." 


it Covert intelligence operations are subject to the 
congressional reporting requirements of section S01 of the 
National Security Act, whether they are conducted by the CIA, the 
NSC, or some other agency. Section $01(a), 50 U.S.C. 413(a), 
imposes reporting requirements not ee on the Director of 
ener ee Intelligence, but also on _of all d 
ancies, and other en ies of ate; 
intellic nee activities" (emphasis added) spurthgrmore, the 
reporting requirements ri ly to “al) intelligence activities 
hich are the hap psig bet ty oe are in ensasee a by, or oe 
carried out for or on Behalf of, 
of the United Stites ... .* area) 
Ww 
























involved in 









language ig broad enough to encompass the NSC Finally: 
activities carried out by the NSC could somehdéw escape the broad 
language ef section S01(a). section Q1(b) contains unqualified 


nguage requiring Sod President to F 
| gence committees in a timely fashion of | 

















[congressional] int 
ntellig ence operations in fore Ountries peter than 
activitise intended Sole) or obtaining necessary elligence 

which ch peior notice a 7 “given under gubsection (a) of this 
@Ction se ee e the Hughes-Ryan Amen 

n Part III. ar this memorandum), section $01 of the 

National “Security Act applies to. intelligence operations in 
foreign countries, whether conducted by the ree the. NSC,° oF some 


other ee sic é 
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Ne funds appropriated under the authority of 
this‘chapter or any other Act may be expended 
a by or on behalf of the Central [Intelligence 
\ Agency for operations in foreign countries, 
other than activities intended solely for 
obteining necessary_intelligence, unless and 
until the Presidentctiniajthet each such 
operation is important to the national 
security of the United States. Each such 
operation shall be considered a significant 
anticipated intelligence ectivity for the 
purpose of section 413 of title 50 [i.e. 
section 501 of the National Security Act]. 


The original version of this provision, Pub. L. No. 93-559, sec. 
32, 88 Stat. 1804 (1974), contained identical lan Dart bs 
pertaining to the President's national security finding and also 
required him to “report(], in a timely fashion, a description 
and scope of such operation to the appropriate committees of th 
Congress ...." In 1980, the reporting requirement vas 
replaced with the currest reference to section 501 of the 
National Security Act. 


The current version of Hughes-Ryan, which recognizes the 
President's authority to conduct covert cperations abroad, 
applies by its terms only to activities involving the CIA and 
requires only that the President make the requisite finding 
before funds are expended on the operation. Thus, any transfer 
of arms to Iran in which the CIA was not involved (for example, 
an operation conducted by NSC staff members without the aid of 
the CIA) is exempt from Hughes-Ryan. Thus, based on what we know 
at this time, it appesrs that no pregidential finding was 
required under Hughes-Ryan with respect to the September 1985 

transfer to TFéa. 





Further, the Pregident's written finding of January 17, 1966 
sufficed to satisfy Hughes-Ryan as to ClA-essisted transfers that 
occurred after that dete. Because tte fran project appears to 
have been a single, ongoing operation and because the January 17, 





12 The statutory language requiring a presidential finding was 
not amended, and the legislative history indicates that no change 
in this requirement was intended. See S. Rep. No. 730, 96th 
Cong., 2d Sess. 5 (1980), reprinted in 1980 U.S. Code Cong. & 
Admin. News 4192, 4196. 


13 gg, 120 Cong. Rec. 33,489 (1974) (colioquy between Senators 


Humphrey and Hughes). ‘ 
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1986 finding was drafted broadly enough to cover multiple arms 
shipments in the course of that ongoing operation, we do not 
believe that separate presidential findings were required for 
each of the shipments that took place efter that date. 

'. Thus, the main issue under Hughes-Ryan concerns the November 
198S arms shipment. Robert McFarlane, formerly Assistant to the 
Prasident for National Security Affairs, has publicly testified 
that shipments prior to shal ead fete 1986 vere carried, gut 
pursuant to an oral authorization from the President. And it 
appears that CIA resources were used to facilitate the November 
shipment. The question, then, is whether the President's oral 
authorization of arms transfers to {ran could have implied or 
constituted a Hughes-Ryan *finding® that would allow the CIA to 
participate or aid in the transfer. 


On its fece, Hughes-Ryan requires only that the President 
find each CIA foreign operation “important to the national 
security of the United States® before such operation is 
undertaken. The Hughes-Ryan Amendment contains no requirement 
that this finding be reduced $e writing or indeed that it be é 
articulated in so many words. We believe that the main purpose 
of the presidential finding requirement is to ensure that the — 


14 Because there is some reason to believe that Mr. McFarlane's 
collection was not wholly accurate, this Office is preparing a 
(separate analysis of the legal issues that would arise from the 
apsence of an oral authorization by the President for the || 
September and/or November shipments. | 


15 There may have been pre-existing written “omnibus” Hughes-Ryan 
findings that would cQwer whatever tasks the CIA performed in 
connection with the November shipment. Further research into the 
exact nature of the CIA's participation and into the existence of 
-such findings will be heeded in order to resolve this issue. 


Although the facts are not Clear at this time, it appears 
possible that the only significant CIA involvument in the 
November shipment was through the use of one its proprietaries. 
If the proprietary was paid for its services with non-CIA funds, 
then CIA appropriations may not have been used at all. [If that 
is true, Hughes-Ryan would not be applicable to the November 
shipment. Alternatively, the CIA‘s involvement in the November 
shipment may have been so peripheral that it should be treated in 
terms of a de minimis exception to Hughes-Ryan; such an analysis 
would require further research. ag 


16 where are other statutory provisions requiring that findings 
or determinations by executive branch officials be commi¢ted to 
writing. See e.g., 20 U.S.C. 2836(¢)(3). | 2 


oe 


President himself*’: decides, before each operation, whether the 
national security justifies its being carried out. Such a 
decision, which can be i rred from an oral suthorization, 
astisfies this‘ purpose,j and an oral authorizatj therefore 
setisfies the Hughes-Ryan finding requirement. 

So far as ve know, the oniy legal provision suggesting that 
the President's oa under Hughes-Ryan might have to be in 
written form is found in section 654 of the Foreign Assistance 
Act: 


(a) Report to Congress 


In any case in which the President is 
required to make @ report to the Congress, or 
to any committee or officer of either House 
of Congress, concerning any finding or 
determination under any provision of this 


chapter... that finding or determination " 
shall be reduced to writing and signed by the 
President. 





17 The President could, presumably, delegate this function to any 
executive branch official who had been confirmed by the Senate. 

3 U.S.C. 361. Such a delegation would have to be published in 
the Federal Register, which would give Congress the opportunity 
to object cr enact new legislation if it were felt that such 
delegation was inadvisable. 


18 The legislative history of the Hughes-Ryan Amendment, which 
focuses mostly on the: reporting requirement and congressional 
oversight generally, ontains little discussion of the 
presidential finding Fequirement itself. On the floor of the 
Senate, Senator Humphrey mentioned in passing that national 
security “would be the only reason we would want to have covert 
operations ...”* The bill's sponsor, Senator Hughes, 
interrupted to remark, “I hope that is the only reason." 120 
Cong. Rec. 33,489 (1974). We interpret this exchange to confirm 
our conclusion that the requisite finding could be inferred from 
the President's having personally authorized a particular 
operation. We know of nothing in the legislative history of 
Hughes-Ryan suggesting that Congress meant to disallow oral or 
implied “findings” by the President. Indeed, Senator Hughes 
stated on the floor of the Senate that even the congressional 
report itself, which was regarded as the more important 
requirement of the Amendment, could be delivered orally by a 
presidential aide. 120 Cong. Rec. 33,490 (1374) (colloquy 
between Sen, Hughes and Sen. Stennis). 


13 codified at 22 U.S.C. 2416. 
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(b) Action prohibition prior to execution of 


report 
No action shall be taken pursuant to any 
.- such finding or determination (prior to the 
7 Gate on which that finding or determination] 
has been reduced to writing énd signed by the 
President. 


(c) Publication in Federal Register 


Bach such finding or determination shall 
be published in the Federal Register as scon 
es practicable after it has been reduced to 
writing and signed by the President. Ia any 
case in which the President concludes that 
such publication would be harmful to the 
national security of the United States, only 
@ statement that a determination er finding 
has been made by the President, ineluding the 
name and section of the Act under which it 
was made, shall be published. b 


(2) Information eccessible to Congress prior 
to transmission of report 


No committee or officer of either House of 
Congress shall be denied any requested 
information relating to any finding or 
determination which the President is required 
to report to the Congress, or to any 
committee or officer of either House of 
Congress, under any provision of this 
chapter, the Foreign Military Sales Act [22 
U.S.C. 2751, et seq.J, or the Foreign 
Assistance dnd Related Programs Appropriation 
Act for each fiscal year, even though such 
report has not yet been transmitted to the 
appropriate committee or officer of either 
House of Congress. 


Because Hughes-Ryan and this provision are both in chapter 32 of 
title 22, the President would be required to reduce the required 
finding to writing before each covert operation if he were 
required to make a report concerning that finding to Congress or 
to any congressional committee or officer. Hughes-Ryan, 
however, has never required the President to make any such 
report concerning his findings: (1) in its present version, 
Hughes-Ryan requires compliance with section 501 of the National 
Security Act, which demands certain reports about "intelZigence 


) 
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activities"? and “intelligence operas ions**? but requires no 
reports about presidential findings; (2) as originally 
papa da Hughes-Ryan required the President to report “a 
escription,gnd scope of the operation te certain congressional 
Committees; (3) as originally introduced by Senator Hughes, 
the Hughes-Ryan Amendment would have required t:.at the President 
provide Congress with both a report of hig finding and. 
description of the nature end scope of each operation; the 
first of these requirements would have made the requirements of 
section 654 ee but this requirement vas eropned from 
the final version of the bill; thus, Congress deliberately 
the language that might have brought section 654 into 

play end substituted language that made section 654 





20 $0 U.S.C. 413(a)(1) (requiring that executive branch officials 
keep certain congressional committees “fully and currently 

informed of all intelligence activities® within their } 
jurisdiction). " 


21 $0 U.S.C. 413(b) (requiring that the President “fully inform 
the [congressional] intelligence committees in a timely fashion 
of intelligence operations in foreign countries .. . for which 
prior notice _— given under subsection (a) of this 

BECCiON .« « « ode 


22 Section §01(a)(2), §0 U.S.C. 413(a)(2), might require certain 
executive branch officials to provide information about 
presidential findings, if the information ig in their “possession 
custody, or control,” to a congressional intelligence committee 
upon that committee's equest, but it does not require that the 
President himself make'any such report. Section §654 applies only 
to findings as to which the President himself is required to 
report to Cangress. \ 


\ 
23 As originally enacted, Hughes-Ryen forbade the CIA to spend 
appropriated funds for covert foreign operations unless and until 
the President had made the requisite national security finding 
and had *report(ed], in a timely fashion, a description and scope 
of such operation to the appropriate committees of the 
Congress . « « os 


24 see 120 Cong. Rec. 33,490 (1974), reproducing Senator Hughes’ 
proposed amendment, which would have permitted the President to 
authorize covert operations “if, but not before, he (1) finds 
that such operation is vital to the defense of the United States, 
and (2) transmits an appropriate report of his finding, together 
with an appropriate description of the nature and scope of such 
operation® to certain congressional committees. ‘ 


é 
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25 We therefore conciude that section 654 -by its 


own terms coes not apply to the Hughes-Ryan Amendment. 


‘. his conclusion is reinforced by the structure of the 
Péreign Assistance Act and long-standing practice. This Act 
Geals primarily with overt foreign sid, inciuding milita‘y 
assistance. To subject covert cperations, including covert arms 
transfers, to the requirements of section 654(c), which requires 
publication in the Federal Register, would not make much sense, 
especially now that the National Security Act contains an 
elaborate mechanism by which Congress is kept informed of covert 


25 The language ultimately adopted by Congress was taken from the 
House of Representatives’ version of the propoced amendment. See 
120 Cong. Rec. 39,135 (1974); H.R. Conf. Rep. “Mo. 1610, 93d 5 
Cong., 24 Sess. (1974), reprinted in 1974 U.S. Code Cong. & ; 
Admin. News 6734, 6744-6745. 


26 This analysis does not leave section 684 without any 
applications. Chapter 32 of title 22 contains numerous 
provisions requiring seth a presidential finding or determination 
and @ report to Congress concerning such finding or 
determination. See, » 22 U.S.C. 2364(a)3: 2370(£); 2371(b); 
2414a(Bb): 24286(b): 2429(b) (1): 2629a(b)(2)(A). Furthermore, 
Chapter 32 also contains numerous provisions requiring 
presidential findings or determinations without also requiring a 
congressional report. ;See, » 22 U.S.C. 2179(a): 2283(a); 
2199(b); 2314(b); 2357ta); 2360(a); 2370(a); 2778, Thus, there 
ig @ meaningful distinction, reflected in the language of section 
654. between findings concerning which the Fresident must report 
to Congress and findings concerning which no such report is 


required. ‘34 


tt should be noted that the legislative history of section 654 
suggests that it was enacted in response to incidents in which 
(1) the Nizon Administration provided military aid to Cambodia 
and obtained the presidential determination required by the 
Foreign Assistance Act after the fact: and (2) President Mixon 
orally determined to authorize military aid to Ceylon, but did 
not put the determination in writing or inferm Congress until 
some weeks later. S. Rep. No. 431, 92d Cong., lst Sess. (1971), 
reprinted in.1972 U.S. Code Cong. & Admin. News 1883, 1895-1896. 
The legislative history of section 654 cannot properly be used to 
draw inferences about the subsequently enacted Hughes-Ryar 
Amendment, especially if those inferences would be contrafy to 
the language and legislative history of Hughes-Ryan itselt. 


operations.*” We are informed by the General Counsel of the CIA’. 
that presidential findings made pursuant to Hughes-Ryan have 
never ican A pe eet ab in the Federal Register, and that Congress 
has never indo to this practice. This confirms our 
cancilusion, ed on the language and legislative history of the 
statutory provisions at issue, thet sect gn 654 does not apply to 
presidential gindings under Hughes-Rysn. 


Cur conclusion, that Hughes-Ryan findings may take the form 
of an oral authorization for a particular opgration, agrees wigh 
previous opinions by Attorney General Sell, “ by thig, Office, 
and by the Legal Adviser at the Department of State. : 





27 The anomalous neture of publishing notice of covert operations 


in che Federal Register is reduced, but not Speer eee! 
eliminated, by the following provision in section 654(c): in 
any case in which the President concludes that such publication 1 
would be harmful to the national security of the United States, - 
only a statement that a-determination or finding has been made by 
the President, including the name and section of the Act under 
wnich it was made, shall be published.* 22 U.$.C. 2414(¢). Some 
covert operations could weil be so sensitive that the mere 
publication of the section of the act under which @ presidential 
finding was made could in some circumstances serve to alert a 
foreign intelligence agency to the possible existence of the 
operation. 


26 This conclusion is further strengthened by the nature of 
section 654(d), which fequires the executive branch to respond to. 
inquiries about presidéntial findings before the report 
cencerning them has been transmitted to Congress. Such @ 
provision would make no sense as applied to the covert operation 
findings required by Hughes-Ryan. 


23 rn a classified memorandum of Oct. 20, 1977, for the Assistant 
to the President for National Security Affairs, which deslt with 
@ particular proposed covert operation, Attorney General Sell 
opined that the President's decision that the operation was 
important to the national security constituted the finding 
required by Hughes-Ryan “notwithstanding the fact that his 
Finding has not been reduced to writing.” 


30 OLC Memorandum for the Attorney General, Oct. 25, 1977, on 
Requirements of the Hughes-Ryan Amendment, 22 U.S.C. 2422, at 6 & 
Ned. 


¢ 
32 Memorsndum of Dec. 11, 1986, to the White House Counsel e¢ al. 
on Validity of Oral [Instruction to Initiate Covert Actions 
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A number of other legal provisions have been mentioned az . 
possibly raising problems about the arms transfers to Iran. None 
of them raises serious questions, and they warrant only a brief 
Giscussion. 


es 


A. Omnibus Diplomatic Security and Antiterrorism Act of 1986. 


Section 509 of the Omnibus Diplomatic Security and 
Antiterrorism Act of 1986, Pub. L. No. 99-399, 100 Stat. 853, 874 
(1986), which became effective August 27, 1986, amended the Arms 
Export Control Act by adding a new section providing: 


(a) Prohibition.--Zxcept as provided in 
subsection (Bb), items on the United States 
Munitions List may net be exported to any 
country which the Secretery of State has ; 
determined, for purposes of section ‘ 
6(j)(1) (a) of the Export Administration Act 
ef 1979 (50 U.S.C. App. 2408(j)(1)(A)), has 
repeatedly provided support for acts of 
international terrorism. 


(b) Waiver.--The President may waive the 
prohibition contained in subsection (a) in 
the case of a particular export if the 
President determines that the export is 
important to the national interests of the 
United States and submits to the Congress a 
report justifying thet determination and 
describing the proposed export. Any such 
waiver shail expire at the end of 90 days 
after it id#f granted unless the Congress 
enacts a law extending the waiver. 

14 

The Secretary of State has identified Iran as @ country that has 
repeatedly, provided support for acts of international 
terrorism, 


‘ 


Tne same reasons that require treating the covert arms 
shipments to Iran as outside the ambit of the Arms Export Control 
Act also require that this new amendment to the same Act be 
treated <3 inappiicable to covert arms shipments. The President 





32 49 Ped. Reg. 2836 (1984). 
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has independent authority, recognized in the National Security 
Act, for transferring arms in the course of covert intelligence- 
related operations; the congressional notification requirement in 
the above-quetéd provision is at odds with the congressional 
oversight process established in section $01 of the National 
Security Acts; and the sparse legislative history of this nev 
prevision gives no indication of an intent to override section 
S01. We therefore conclude that this new provision was not 
violated by the covert shipment of arms to fran. 


B. Zxport Administration Act of 1979. 


Section 6(4) of the Export Administration Act of 1979, 50 
U.S.C. App. 2405(j), limits the issuing of licenses for the 
export of fae or technology to countries that the Secretary of 
State has identified es having repeatedly provided support for 
acts of international terrorism. This statute dees not apply to 
items on the United States Munitions List, which are covered 
instead by the Arma Export Control Act. Nor does the statute 
apply to shipments by the United States government, for which n 
"license" is required. The Export Administration Act is 
therefore inapplicable to the Iran project. 


C. Executive Order 12333 


It nas been suggested that the Iran project in some way 
violated the provisions of £.6. 12333, which is the executive 
order dealing with the structure and conduct of the nation's 
intelligence effort. £.0. 12333, however, like all executive 
orders is a set of instructions from the President to his 
subordinates in the executive branch. Activities authorized by 
the President cannot p*viclate® an executive order in any legally 
meaningful sense, especially in a case where no private rights 
are involved, because his authorization creates a valid 
modification of, or exception to, the executive order. 


7 
V. MThree-vay Transactions Involving Israel 


Robert McFarlane, formerly Assistant to the President for 
National Security Affairs, in the public testimony previously 
mentioned, has said that the arms transfers that took place 
before January 17, 1986 were accomplishec by inducing Israel to 
ship weapons, which she had obtained from the United States, to 
Iran on the understanding that our government would replenish 
Isreeli stocks; we also gether that the commitment to resupply 
Israel was kept. As & legal matter, we believe that such a 
transaction is equiv lent to one in which the United Stages sells 
the weapons directly to Iran. | ‘, | 
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Assuming that the weapons shipped to fran were originally 
supplied to Israel under the Foreign Assistance Act or the Arms | 
Export Control Act, Israel would have been forbidden to 33 
retransfer theh to Iran without the consent of the President. 
These statutes permit the President to consent to retransfers, 
but they aise require him to comply with a number of formalities. 
(1) Under the Arms Bxport Control Act, the President must not 
consent to a retransfer “unless the United States itself would 
transfer spe defense article under consideration to that 
country." (2) Purthermore, retransfer of Munitions List items 
is not permitted under this Act unless “the proposed recipient 
foreign country (i,¢. fran] provides a commitment in vriting to 
the United States Government that it will not transfer such 
defense articies .. . to any other foreign country or,person 
without first obtaining the consent of the President.* (3) 
Finally, the President must “promptly submit a report to the 
Speaker of House of Representatives and to the Committee on 
Poreign Relations of the,genate on the implementation of each 
{retrensfer] agreement. * So far as we know, the second and 
third of these requirements were not complied with. 


The President also has special statutory authority to 
authorize militery assistance and arma export ssles, but the 5 





73 22 u.s.c. 2314(a); 2753(a)(2). 


34 22 U.S.C. 2753{a;. The Foreign Assistance Act contains a 
similar provision. 22 U.S.C. 2314(e). This language appears to 
&llow presidential approval if the United States vould itself 
transfer the defense article under some authority other than the 
Arms Export Control Act (¢.¢., 8s part of @ covert operation 
undertaken pursuant to the National Security Act). If this 
interpretation is correct, the requirement would have been 
satisfied az to the Iranian project. As we point out in the 
text, however, there 4ppear to be other formalities that were not 
satisfied. a 


a8 22 U.S.5. 2783(a). ‘The Foreign Assisztance Act contains a 
similar prevision. 22'U.S.C. 2314(e). 


¢@ 


38 22 u.s.c. 2783(a). ‘the Foreign Assistance Act does not 
contain a similar provision. 


It should algo be noted that the Arms Export Control Act imposes 
additional congressional notification requirements for 
eetransfers of *major defense equipment” valued at $14 million or 
more and for other retransfers valued at $50 million or more. 22 
U.S.C. 2753 (ad). “Major defense equipment” is defined as "any 
item of significant military equipment on the United States 
Munitions List having a nonrecurring research and develepment 
cest of more than $80,200,000 or & total production cost Ge BOT 
than $200,000,000.% 22 ¥.8.C. 279%‘). 8 
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exercise of -this authority is contingess upon prior consultations 
with certain congressional committees, which egain does not 7 
seem to have been done. 


‘ Assuming thet the formalities and congressional notification 
requirements discussed in the previous paragraph were not 
complied with, the arrangement with Israel cannot be regarded as 
a retransfer specifically authorized by the Poreign Assistance 
Act or the Arms Bxport Control Act. We do not believe, hovever, 
that these statutes are the only authorities that could justify 
the transaction. Nor do we believe that the three-way 
transactions involving Israel and Iran are properly analyzed 
under these statutes. 


In evaluating the legal significance of the shipment to Iran 
of weapons from Israeli stocks, one must focus on the nature of 
the three-way transaction as a whole. According to Mr. 
McFerlane's testimony, the transaction was designed to expedite 
the arrival in fran of arma that could lawfully heve been 
supplied directly from American stocks; further, Israel 
participated in the transection as an accommodation to the 
American government, and did not itself gain or lose any weapons 
a8 a result. Seen in this light, it is apparent that the real & 
nature of che transaction was @ Bilateral sale between the United 
States and fran, with Isreel serving solely,as a conduit or 
facilitator in the execution of that sale. 


We see no reason to treat the legality of Israel's 
participation differently than we would treat the participation 
of any other party that served az @ conduit in a lawful covert 
Operation. Had the United States consigned weapons from American 
stocks to Israel for shipment to Iran, [Israel's role would have 
been exactly equivselent to the role that common carriers or 
public warehouses play in overt transactions. Because, so far as 
we know, the weapons that Israel shipped to Iran and received 
from the United Stateg vere completely fungible, @ similar 
equivalence is present/ here. Just as an iijeqs} sale of arms to 
Iran could not be made legal by using Israel az a conduit, so too 
@ legal transaction copid net become illegal by israel being used 


| 





2 


37 92 U.s.c. 2364. 


38 onis memorandum does not deal with the financing of the 
transaction, the details of which are apparently not yet clear. 
If Israel retained some of the funds that the Iranians paid for 
the weapons, the aralysis might change, depending on whether the 
retained funds were viewed as a fee in the nature of a brokers’ 
commission or as profit on a resale. Without now deciding how 
the analysis would differ, we can note that retention of some 
funds by Israel would make it less ebviguele appropriate to treat 
the whole transaction as essentially a Bilateral sale of U.S. 
weapons to Iran. 


ee*® 
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in the game-way.°? 


Several features of the relevant statutes support this 

pi rch Pirate, the statutes restricting retransfers of 

erican-suppliied weapons clearly contemplate situations in which 
the transferring country, not the United States itself, is the 
source of the request to make the transfer. The Arms Export 
Control Act, for example, requires the recipient of American arms 
(in this case, Israel) to agree net to transfer the arms to 25 
third country (¢.9., Iran) without the President's approval, 
and then goes on to specify certain factors that the President 
must look to “{iJn considering a request for approval of any 
transfer... ." Clearly, the statute is not simed at 
situations in which the President is considering requests from 
himself for hig own approval. The Poreign Assistance Act 
contains gimilar provisions, to which the same analysis 


applies. 


The Arms Export Control Act also makes an express 
Gistinction between arms exports by private parties in the United 
States (which ordinarily require an export license) and exports 
by such privete parties “by or for an agency of the United oy 
Government .. . (B) for carrying out any foreign assistance or 
sales program authorized by law and subject to the control of the 
President, by other means® (which do not require an export 
license). Analogously,.@ distinction should be made between 
Israel's transferring American-supplied arms for her own benefit 
(which would be subject to the retransfer requirements of the 
Foreign Assistance Act or the Arms Export Control Act) and such 
transfers “by or for an agency of the United States Government” 
(which were not contemplated by the retransfer provisions of 
those statutes). That Israel's shipments of arma to fran were 
"by or for an agency of the United States Government" is clear 
from (1) the fact that the Israeli shipments were made at the 
request of American authorities, and (2) the fact that israel was 
promised and given identifal replacements for the arms that she 
shipped to Iran. f ‘ 


{ 
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33 So far as we know, there is no legal bar to the use of israeli 
help in American intelligence operations. 


40 92 u.s.c. 2753(a). 
41 coe 22 U.S.C. 2314(a)(1)(B); 2314(e). 
42 92 u.s.C. 2778 (b)(2). Note that this provision appears to 


assume that there may be arms sales programs carried out pursuant 
to legal authorities other than the Arms Export Control Act. 
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‘ For the foregoing reasons, we conclude that a@ covert 
intelligence of inteiligence-related operation, authorized by the 
President and conducted by members of the NSC staff end/or the 
CIA, could lawfully have included the sale of arms to Iran. Such 
an operation would have been carried out pursuant to presidential 
powers recognized in sections 101 and 102 of the National 
Security Act. An oral authorization by the President would have 
sufficed to allow CIA participation under the Hughes Ryan 
Amendment. The use of fsrael's American-supplied weapons, under 
an arrangement by which Isreeli stocks were later replenished, 
appears not to have violated the conditions under which American 


weapons are supplied to fsrael. 





Cherles J. Cooper 
Assistant Attorney General 
Office of Legal Counsel 
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